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NGAI TAHU SUBMISSION ON THE FRESHWATER ASPECTS OF THE NATURAL ENVIRONMENT BILL 2025
AND PLANNING BILL 2025

1. Ngai Tahu is a Treaty partner with enduring rangatiratanga and significant involvement across
industries and communities in its takiwa, which stretches across the majority of the South Island.
The Planning Bill and the Natural Environment Bill are the most significant reforms to natural
resource governance in a generation. The decisions made through this legislative package will
have long-term consequences for Ngai Tahu rangatiratanga, environmental resilience, and the
wellbeing of our communities.

2. Ngai Tahu holds and exercises rangatiratanga within the Ngai Tahu takiwa.! This has been
recognised and affirmed in:
e Article Il of Te Tiriti o Waitangi;

e Te Runanga o Ngai Tahu Act 1996;
e The 1997 Deed of Settlement between Ngai Tahu and the Crown; and

e The Ngai Tahu Claims Settlement Act 1998.

3. The Ngai Tahu Settlement marked a turning point in the Crown-Ngai Tahu relationship and
signaled a commitment to a “new age of co-operation”. This reform process is an opportunity to
put such co-operation into practice.

4. Ngai Tahu is providing two complementary submissions on the Bills, to support informed
engagement and constructive dialogue with officials and decision-makers:

e Te Rlnanga o Ngai Tahu submission addresses the reforms as a whole, setting out clear
expectations around Treaty partnership, governance, participation, and system design.

e This submission, by Te Kura Taka Pini (the Ngai Tahu freshwater group), provides a
focused, in-depth response on freshwater — an area where failure has been most acute
and where reform decisions will have the greatest long-term consequences.

! See takiwa map in Appendix 3.
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5. Papatipu Ridnanga may also choose to submit independently, consistent with their
rangatiratanga. Ngai Tahu endorses and supports these submissions as an expression of mana
whenua authority at the local level.

6. Ngai Tahu expects the Government to engage seriously with these submissions. Taken together,
they present a coherent and future-focused Ngai Tahu position that goes beyond critique to offer
constructive pathways for reform. We are an innovative iwi with active interests across major
sectors (farming, forestry, infrastructure, tourism, aquaculture, and fisheries), alongside a long-
standing commitment to environmental protection and restoration for the benefit of current
and future generations. We bring deep on-the-ground experience of where the existing system
works, and where it fails or produces perverse outcomes. Case studies are included in Appendix
Two.

7. Given Ngai Tahu is one of the largest iwi in New Zealand, with two-thirds of New Zealand’s
surface water and over 70% of its groundwater within our takiwa, these reforms will have
profound and lasting implications for the tribe and the communities we represent. Persistent
freshwater degradation, combined with the Crown’s repeated failure to properly recognise
rangatiratanga, has required Ngai Tahu to engage across multiple forums, including through the
Ngai Tahu freshwater legal claim.? This reform process is therefore a critical test of whether the
Crown is prepared to address systemic failure and design a resource management system that
is effective, durable, and genuinely Treaty-consistent.

8. Freshwater policy has been repeatedly reset at the national level, creating persistent uncertainty
and eroding public confidence. The Government must commit to a durable, bipartisan
framework that provides stability and long-term protection for freshwater. With local
government reform also underway, Ngai Tahu urges the Crown to depoliticise the core
architecture of freshwater governance, including by exploring fit-for-purpose institutional
options such as an independent, appointed expert freshwater governance body for the Ngai
Tahu takiwa.

Key Freshwater Positions

9. Freshwater is a taonga of utmost importance to Ngai Tahu. It is central to the health of our
people, our mahinga kai, and our cultural landscapes, and to the resilience of our economy and
communities. In many parts of our takiwa, freshwater is in crisis. Overallocation, contamination,
and inappropriate modification of freshwater ecosystems have had a devastating impact on our
people and across the environment — ki uta ki tai (from the mountains to the sea).

10. Our key positions on the freshwater aspects of these Bills are:

e Ngai Tahu supports in principle a greater focus on environmental limits, strengthened
monitoring, and the introduction of levies and alternative allocation mechanisms.

e However, significant improvements are required to ensure the new system reflects

2 Taqu v Attorney-General HC CIV-2020-409-534 (decision pending).



best-practice freshwater management and gives effect to Te Tiriti o Waitangi and the
Ngai Tahu Settlement, including clearer recognition of rangatiratanga, stronger and
harder environmental limits, improved allocation rules, and adaptive mechanisms that
respond to changing freshwater conditions and science.

e The Crown must work in partnership with Ngai Tahu to co-design and deliver
freshwater solutions for the takiwa, consistent with Ngai Tahu rangatiratanga, the Ngai
Tahu Settlement, and our freshwater legal claim. We expect greater involvement in the
wider reform programme, including in the development of secondary legislation and
national standards.

11. This submission is grounded in lived experience, Ngai Tahu matauranga, technical analysis, and
on-the-ground implementation. It does not simply identify problems, but puts forward practical,
workable solutions aimed at improving environmental outcomes, reducing conflict, and
providing greater certainty for all users of the system. We are offering the Government a
constructive pathway to achieving its objectives while upholding Te Tiriti o Waitangi and
delivering enduring benefits to the community and environment.

12. We wish to speak on this submission before the Select Committee.

Naku noa, na

Gabrielle Huria
Chief Executive
Te Kura Taka Pini (A wholly owned subsidiary of Te Riinanga o Ngai Tahu)

Encl. Appendix One: Detailed feedback on the Bills
Appendix Two: Freshwater case studies

Appendix Three: Takiwa map



APPENDIX ONE: DETAILED FEEDBACK

Overview
1. This feedback focuses on how the Natural Environment Bill (NEB) and Planning Bill (PB) relate to
freshwater. Clause references are to the NEB unless otherwise stated. The structure is as follows:
e Maori freshwater rights and interests
e System goals and prioritisation
e The ‘funnel’ structure
e Environmental limits
e Permitting
e Resource allocation
e Natural resource levies
e Monitoring, compliance and enforcement
e Transfer of power
e Water Conservation Orders
e Regulatory relief
e Definitions
Maori Freshwater Rights and Interests

2. Ngai Tahu holds rangatiratanga over freshwater in its takiwa. This is affirmed in Te Tiriti o
Waitangi and the Ngai Tahu Settlement Deed and Act. The Crown has also acknowledged Maori
freshwater rights and interests and has made repeated commitments and undertakings to
honour these.? Ngai Tahu has engaged with these commitments in good faith and expected the
Crown to do the same. However, repeated failures to honour these commitments led to Ngai
Tahu taking legal action against the Crown on freshwater.

3. During this resource management reform process, Ngai Tahu has remained open to direct
engagement with the Crown. While engagement with officials has improved, we are far from
resolving these issues. Given these circumstances, Ngai Tahu supports cl 327 of the NEB
expressly preserving Maori freshwater rights and interests, but recommends strengthened
wording* and a renewed and binding commitment to progress.

3 See references to assurances given by the Crown to the Supreme Court about its commitment to take action to
resolve outstanding claims on Maori rights and interests (including proprietary interests) in The New Zealand
Maori Council and Others v The Attorney-General and Others [2013] NZSC 6, [105], [125], and [148]-[149]. Also
see Hon Chris Bishop, Office of the Minister Responsible for RMA Reform and Simon Court, Office of the Under-
Secretary to the Minister Responsible for RMA Reform, ‘Cabinet Paper: Planning Bill and Natural Environment Bill
— Approval for Introduction’ (Cabinet Business Committee, 24 November 2025, proactively released) [99]
(available at: https://environment.govt.nz/assets/publications/MfE-Proactive-Release-RMIntroduction.pdf).

4 See for example the wording in s 16 of Te Awa Tupua (Whanganui River Claims Settlement) Act 2017.
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System

The Crown ought to engage directly with Ngai Tahu as a matter of priority. Our Treaty
Settlement, freshwater legal claim, and the scale of freshwater resources and challenges within
our defined takiwa — it makes sense to tackle these issues first. Durable and legitimate
freshwater reform requires the Crown to urgently address the unique circumstances of our
rights and takiwa, which cannot be deferred within broader policy settings or dealt with through
a blanket solution or national settlement.

Ngai Tahu approaches freshwater challenges as a systems thinker. We are not focused on
obtaining a percentage of freshwater allocation — that is fruitless in many of the overallocated
catchments in our takiwa. Instead, Ngai Tahu expects its rangatiratanga to be recognised
through partnership to develop and deliver a new system. We are already working with
international and local researchers to explore and test the use of emerging technologies,
artificial intelligence, innovative monitoring tools, and comprehensive modelling of freshwater
systems to support better environmental decision-making. We are designing a model for
improved institutions and water governance that is data-driven and capable of responding to
changing environmental conditions and delivering durable, resilient outcomes. We are also
actively pursuing water infrastructure development and investment opportunities. However, the
Government’s regulatory frameworks are constraining what is possible. Genuine partnership
with Ngai Tahu is required to unlock a refreshed and effective freshwater management system.

Relevant to this are cl 8—10 in the NEB on upholding Te Tiriti o Waitangi and Treaty Settlements.
As addressed in detail in Te Rlinanga o Ngai Tahu submission these proposed clauses are
restrictive and unduly narrow. Clause 8 fails to encompass the breadth of Treaty interests,
particularly relationships with freshwater, and cl 9-10 fail to uphold and give effect to the intent
of Treaty Settlements, which the Crown is required by law to honour. The Expert Advisory
Group’s recommendation to retain section 8 of the Resource Management Act 1991 ought to be
the starting point, but strengthened to reflect the more modern expectations of Treaty
relationships (following decades of Settlements and Treaty jurisprudence).

Recommendations:

° Retain cl 327 but amend to ensure nothing in the Act “creates, limits, transfers,
extinguishes, or otherwise affects any rights to, or interests in, water”.

° Include a legislative requirement for direct engagement with Ngai Tahu on freshwater
at a ministerial level (akin to s100 National Built Environment Act, but broader than just
allocation matters).

. Amend cl 8 NEB and PB to require “all persons exercising functions and powers under
the legislation to give effect to the principles of Te Tiriti o Waitangi.”

° Amend cl 9 NEB and PB to “ensure that the integrity, intent, and effect of Treaty
settlements and other arrangements made under the Resource Management Act 1991
are upheld in relation to the [Natural Environment Act/Planning Act].”

goals and prioritisation

Ngai Tahu is broadly in favour of enabling growth and development, including making it easier
to get things done while protecting what really matters. However, development is placing

considerable strain on freshwater quality and quantity in many parts of the Ngai Tahu takiwa.
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8. For example:

e Since 2000 the area of land irrigated in the South Island has doubled, with the most
extreme change in Southland at an increase of 372%.°

e Over 90% of original wetlands in the South Island have been drained or degraded.®

e In Canterbury, >30% of monitored groundwater wells exceed the United Nations
drinking water standard for nitrate (11.3 mg/L). Some wells have exceeded 20 mg/L.”

e Lake Ellesmere / Te Waihora (a lakebed returned to Ngai Tahu in the Settlement) is
classified as hypertrophic, exceeds the national bottom line for algal biomass by 1400%,
and has a year-round persistent cyanobacterial bloom, leading to elevated health risks
associated with exposure to potentially toxic cyanobacteria.® See Appendix Two, case
study 2.

e In 2023, more than half of monitored rivers in Southland and Otago failed the
swimmability guidelines.®

e More than 70% of New Zealand’s native freshwater fish species are at risk of or
threatened with extinction.°

9. Ngai Tahu supports the system goals that promote healthy freshwater ecosystems, including
enabling use and development within environmental limits, safeguarding life-supporting
capacity, and protecting human health from contaminant discharges.!! However, the freshwater
crisis and international best practice!? require stronger goals to improve environmental realities.
Additional goals are required to support robust decision-making, improve certainty for system

5 Stats NZ. (2024, December 17) Irrigated land: Data to 2022. Irrigated land: Data to 2022 | Stats NZ.

® Ministry for the Environment & Stats NZ. (2023). New Zealand’s Environmental Reporting Series: Our freshwater
2023 (ME 1748). our-freshwater-2023.pdf

7 Moreau, M., Herpe, M., Santamaria Cerrutti, M. E. (2025). 2024 Update of the national groundwater quality
indicator (CR 2024/90). GNS Science. CR2024/90

8 Land, Air, Water Aotearoa. (2025). Te Waihora/Lake Ellesmere mid lake. Land, Air, Water Aotearoa (LAWA) - Te
Waihora/Lake Ellesmere mid lake

% Land, Air, Water Aotearoa. (2025, September 28). LAWA River Health — National Picture 2025. Land, Air, Water
Aotearoa (LAWA) - River Quality

10 Ministry for the Environment & Stats NZ. (2023). New Zealand’s Environmental Reporting Series: Our
freshwater 2023 (ME 1748). our-freshwater-2023.pdf

1 NEB ¢l 11(a), (b) and (c) (goals).

12 See, e.g., International Union for the Conservation of Nature, A Manifesto for the Freshwater Rule of Law: A
Call to Action (2026). a-manifesto-for-the-freshwater-rule-of-law.pdf; Brasilia Declaration of Judges on Water
Justice (10 Principle Declaration), adopted at the 8th World Water Forum, Brasilia, Brazil (Mar. 21, 2018) Brasilia
Declaration of Judges on Water Justice | IUCN,; OECD Regional Development Policy Committee OECD Principles on
Water Governance (May 2015) oecd-principles-on-water-governance-en.pdf; Renzo Rosso, ‘On Seven Principles
of Water Governance’ (2025) 17(6) Water 896. https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-
issues/water-governance/oecd-principles-on-water-governance-en.pdf; Morin, J., & Orsini, A. (2021). Essential
concepts of global environmental governance (Second edition.). Routledge.
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users, and prevent drift toward incremental degradation. In particular:

e Recognition of Ngai Tahu rangatiratanga over freshwater — This is required by Te Tiriti
o Waitangi and the Ngai Tahu Settlement. This should also flow through to other parts
of the NEB: cl 8 Treaty of Waitangi/Tiriti o Waitangi; cl 70 Process for making national
instrument; cl 97 Core obligations when preparing and deciding natural environment
plan; cl 145 - 149 Notification of permits; cl 164 Matters for which a permit must not
be granted; cl 70 (PB) Spatial plans; and cl 80 (PB) Land use plans.

e Polluter pays — Those creating harm ought to bear the costs of remediation and
restoration, rather than iwi and communities carrying externality costs. For example,
private drinking water suppliers (including marae) are currently required to install and
maintain costly treatment systems to address contamination arising from upstream
land-use activities over which they have no control. Local authorities are also
deepening their bores or investing in alternative water supplies to address
contamination. Selwyn District Council has estimated the cost of establishing a new
source for their communities’ supplies could be ~$400 million. The community
effectively subsidises a harm they have not caused.’

e Precautionary approach — Where information is uncertain but risks are high, decision
makers ought to exercise caution. In freshwater systems, where effects such as
nutrient loading, sedimentation, and aquifer contamination can be cumulative and
difficult or impossible to reverse, staging activities under consents is not an adequate
substitute for consent refusal. Too many of our lakes are in danger of 'flipping'. See
Appendix 2, case study 3.

e Adaptive management - This is an important and necessary goal, particularly in the
context of climate change, evolving science, and complex freshwater systems in which
conditions can shift over time. The ability to adjust management settings in response
to new information will support more responsive and effective environmental
governance. However, adaptive management must complement the precautionary
principle. Adaptive management is about having clear information triggers that require
a prompt response to protect the environment.

e Cumulative effects management — It is essential to recognise that impacts accumulate
over time and space, particularly for freshwater, where degradation rarely results from
a single activity but from the incremental impact of many decisions over time. Nutrient
loading, sedimentation, habitat loss, and reduced flows accumulate across catchments,
often reaching ecological tipping points after individual consents are granted.

10. These additions bring through the best from our existing resource management system (to avoid
costly relitigating) and advance an ambition for a healthy environment all New Zealanders can
enjoy. These goals are already reflected in substantive provisions of the Bills to varying degrees,
but Ngai Tahu seeks their explicit inclusion as cl 11 goals or cl 13 procedural principles to reflect
their critical importance in overall decision-making.

13 See example at [47].



Recommendations:

e Retain goals that promote healthy freshwater ecosystems, including enabling use and
development within environmental limits, safeguarding life-supporting capacity, and
protecting human health from contaminant discharges.

e Amend cl 11 NEB to include the following new goals:
1. Recognise and uphold Ngai Tahu rangatiratanga over freshwater
2. Embed a clear polluter pays principle to prevent and remedy degradation
3. Take a precautionary approach where information is uncertain or risks are irreversible
4. Enable adaptive management to respond to changing conditions and new evidence
5. Require cumulative effects to be assessed and managed across catchments over time

Environmental health must be prioritised

11.

12.

13.

The cl 11 goals in the NEB and PB do not include any hierarchy between potentially conflicting
goals. Instead, decision makers are left with weak direction to "seek to achieve" protective goals
like to "safeguard the life-supporting capacity of air, water, soil, and ecosystems", and
development-focused goals like to "enable the use and development of natural resources within
environmental limits" (albeit weak limits with substantial exceptions).

Without a hierarchy, there is a significant risk of ‘balancing’ outcomes in a way that allows
development to trump environmental protection in most circumstances, despite freshwater
health being a precondition for a strong economy, public health, and cultural wellbeing.'® Lack
of direction on resolving competing objectives also increases uncertainty and invites litigation.
This risk of trade-offs was present in the Resource Management Act framework, and was a key
criticism made regarding the previous Natural and Built Environment Act.

Clear direction on the hierarchy of the goals is important to inform other key provisions of the
NEB, including:

e The requirement for people exercising functions under the Act to give particular
consideration to "the positive effect of enabling activities" alongside "the effects on natural
resources"”, including water (cl 14);

e The requirement that restrictions imposed by national direction in respect of a goal (e.g.
life-supporting capacity of water) does not unreasonably restrict the achievement of other
goals (e.g. development) (cl 80);

e The provision that the Minister resolves any inconsistency between goals and objectives
through national policy direction but in doing so may consider any or all of the goals of
either the NEB or PB (cl 81); and

o The 'principles' that the Minister must consider when making a national instrument include
that "achieving compatibility between the goals is to be preferred overachieving one goal

14 NEB cl 11(a), (b) and (c) (goals).
15 parliamentary Commissioner for the Environment, “Environment and economics: A marriage of
(in)convenience?” (Speech, June 2024) PCE EDS speech - Environment and economics.
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at the expense of another", but also that "not all goals need to be achieved in all places at
all times" (cl 69).

14. Without an explicit ordering of priorities, environmental protection is too easily compromised
by short-term economic or development pressures, leading to incremental loss that is difficult
to reverse. The intention is not necessarily a pristine, untouched environment, but there must
be some guardrails to ensure environmental limits are respected, trade-offs are transparent, and
development occurs only within the capacity of ecosystems to sustain it.

Recommendations:
° Amend cl 11 NEB and PB to provide a clear hierarchy of goals that places environmental
health as the primary foundation for all other outcomes.

The ‘Funnel’ structure

15. Ngai Tahu supports increased standardisation in planning to improve consistency and certainty.
At the same time, it is important that freshwater effects are managed at the most appropriate
ecological scale, which is generally the catchment. The system must retain sufficient flexibility
to enable place-based approaches that reflect and adapt to environmental realities, including
our distinctive braided river systems (throughout the takiwa) and scroll plains (e.g. Upper Taieri).

16. Within the Ngai Tahu takiwa, freshwater management spans 26 local authorities, making
consistency difficult without strong and clear takiwa-wide direction. A funnel approach would
work, provided national or at least takiwa-wide standards are genuinely designed with Ngai Tahu
to meaningfully shape regional outcomes, with enough evidence-based flexibility for
catchments. The current provisions allow regions to have ‘weaker’ environmental protections if
supported by a justification report, but there are limited options for communities to choose
‘stronger’ protections, particularly given the regulatory relief system, which will only deter
councils from acting.

17. For the funnel structure to be successful, stronger legislative requirements are required to give
effect to Treaty partnership and Ngai Tahu rangatiratanga in freshwater governance. Simply
"having regard to" iwi advice on drafted National Policy Direction and National Standards is
insufficient.’® Given the significant impact national instruments may play in effectively 'locking
in' freshwater planning across time and space, it is essential that Ngai Tahu be able to shape
national level policies that determine regional outcomes (where there is less flexibility).

18. Engagement with Ngai Tahu should not be viewed as a procedural hurdle or compliance exercise.
When undertaken early and meaningfully, it can make the process in this complex area of the
law a more streamlined and productive exercise, and ultimately a more successful set of
regulations for both the Crown and Ngai Tahu.

19. No other iwi has a takiwa that encompasses over half New Zealand’s land mass and an even
greater proportion of its freshwater and coastal marine area. Our rangatiratanga, geography,

16 NEB, cl 70.



and deep understanding of freshwater in our takiwa requires us to be at the decision-making
table.

Recommendation:

° Retain standardisation in planning to improve consistency and certainty.

° Amend cl 70 of the NEB to require the Minister to partner with Ngai Tahu in developing
national instruments that apply to freshwater in the takiwa.

Environmental limits

20. Ngai Tahu supports a more prominent and binding role for environmental limits,*” as well as
having these established from the outset of the new legislation. Limits establish enforceable
bottom lines, help manage externalities, and provide a clear basis for monitoring and
accountability. However, the success of limits depends on:

e the quality and appropriateness of the limits and underlying data;
e strong monitoring to confirm limits are achieving outcomes; and

e aresponsive system that adapts when limits are wrong, outdated, or close to being
breached.

21. The operative freshwater limits in the National Policy Statement for Freshwater Management
(NPSFM) are a good start and ought to be carried over into the new system. We strongly
encourage officials to draw on the Ngai Tahu 2025 submission on national direction for
freshwater, which aligns closely with and reinforces the positions set out here.

Recommendations:
° Retain the requirement for environmental limits for freshwater (cl 49 and 50) and ensure
freshwater limits from the NPSFM are carried over into the new system.

Partner in environmental limit setting

22. It is critical that Ngai Tahu have an influential role in developing limits at national (or takiwa-
wide) and regional levels, given:

e Ngai Tahu rangatiratanga over freshwater in its takiwa (and associated legal claim);
e the majority of New Zealand’s freshwater is in the Ngai Tahu takiwa; and

e the extensive work Ngai Tahu has already undertaken to understand and manage
freshwater ecosystem health within the takiwa.

23. The proposed processes for limit setting'® do not provide an adequate partnership role for iwi.
Ngai Tahu experience has been that very little regard is had for iwi feedback given through pre-
notification consultation. It is a tokenistic process, with no statutory obligation to give effect to

17NEB cl 49, 50.

18 NEB cl 70 onwards, PB Schedule 3.
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24,

feedback, and often functions as a second submission process rather than meaningful
engagement. To uphold the type of partnership envisaged by the Treaty, the Crown must
develop environmental limits with Ngai Tahu from the outset, along with setting methodologies
(cl 55, 56) and management units (cl 58).

Given the current consideration of local government reform, there is an opportunity to think
innovatively about how to support the co-design and implementation of environmental limits.
One idea Ngai Tahu sees value in exploring is a freshwater commission for the takiwa. This could
include independent commissioners jointly appointed by the Crown and Ngai Tahu to make
decisions on environmental limits at the takiwa scale for both human and ecosystem health,
with flexibility to reflect unique catchment environmental circumstances.

Recommendations:

° Amend PB and NEB to require the Crown to develop with Ngai Tahu environmental
limits, methodologies, and setting management units.

° As part of the wider reform package, explore establishing an appointed freshwater
commission for the governance and implementation of freshwater environmental limits
(and potentially other roles) in the takiwa.

Ecosystem and human health limits must be aligned

25.

26.

Environmental limits must be set to safeguard ecosystem health and intergenerational
wellbeing. The proposed separation of ecosystem health limits (regional) and human health
limits (national) risks fragmentation and confusion.!® Human and ecosystem health are
interconnected—this is central to Ngai Tahu matauranga and international best practice. The
inextricable link between human and environmental health is recognised in international policy,
including the 'One Health' approach to environmental governance advocated by the United
Nations Environment Programme and World Health Organisation,?® and by recent decisions of
International Courts.?* This enables the consideration of cumulative effects between the two
types of limits.

An example of this is aligning nitrate limits (nitrate-nitrogen (NOs-N)). Currently the annual 95"
percentile bottom line is 3.5mg/L for ecosystem health.??> The human health limit for drinking
water safety is 11.3mg/L. There is an abundance of international and New Zealand-based
evidence to demonstrate the lower ecosystem limit would be more appropriate, and ought to

1% See NEB, see cl 47.

20 World Health Organization, ‘One Health’ https://www.who.int/health-topics/one-health; UN Environment,
‘UNEP One Health | UNEP - UN Environment Programme’ (13 February 2024)
https://www.unep.org/topics/chemicals-and-pollution-action/chemicals-management/pollution-and-

health/unep-one-health.

2! Inter-American Court of Human Rights, Advisory Opinion 31 of 2025: The Content and Scope of Care as a
Human Right and its Interrelationship with other rights (notified 7 August 2025) Inter American Court of Human
Rights - Advisory Opinion 31 of 2025.

22 National Policy Statement for Freshwater Management, Table 6 Nitrate (toxicity).
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be even lower, especially to minimise methemoglobinemia and colorectal cancer risk.?® Studies
in Denmark have demonstrated the health-economic benefits in monetary terms of lowering
nitrate standards to 2.09mg/L or 0.84 mg/L,?* and the Danish Government has recently moved
to a national limit of 1.3 mg/L. A single standard that supports ecosystem and human health
would simplify management, monitoring, and enforcement for everyone.

Recommendations:

° Amend NEB to require that ecosystem and human health limits be designed together
and set at a consistent scale, with flexibility to reflect naturally occurring catchment
conditions.

A focused framework for developing limits

27. Ngai Tahu generally supports the proposed matters to be assessed when developing
environmental limits, methodologies, and management units (cl 51 - 59). In particular, Ngai Tahu
supports:

e A lack of scientific certainty being no reason to delay setting limits — this is particularly
the case for freshwater, which has already suffered a 20-year delay between the
Resource Management Act 1991 and the first (albeit weak) National Policy Statement
for Freshwater 2011, with only ad hoc regional limits in between. For example, the
Manuherekia has long been without minimum flow limits and has suffered the
consequences (see Appendix Two, case study 1). Our precious freshwater resources can
be quickly lost or damaged, and are slow to restore. Another example is diffuse
discharges; while challenging to measure, this ought not prevent limits of some form
being set (see Appendix Two, case study 3).

e Information on how draft limits are set being made public — transparency is essential to
enable scrutiny of how various factors are being ‘balanced’. This becomes even more
critical if decisions on limits are made by elected representatives (Minsters or Regional
Councillors), who may be subject to political pressures and may not necessarily have
expertise in water governance. If Ngai Tahu does not have a partnership role in limit
setting, and if economic factors are allowed to sway what the evidence and data would
support as a limit, then we must have full transparency over the process.

e A justification report being required where limits are set that are less stringent than
national standards. However, any departure from standard limits should be applied only
to genuinely naturally occurring conditions (such as geothermal catchments with
elevated arsenic, aquifers with naturally high iron or manganese, or alpine rivers with
inherently high sediment loads due to geology and erosion processes). Justification

Z Richards J, Chambers T, Hales S, Joy M, Radu T, Woodward A, Humphrey A, Randal E, Baker MG. Nitrate
contamination in drinking water and colorectal cancer: Exposure assessment and estimated health burden in New
Zealand. Environ Res. 2022 Mar; 204(Pt C):112322. https://doi.org/10.1016/j.envres.2021.1123228 .

24 Brian H. Jacobsen, Birgitte Hansen, Jérg Schullehner, Health-economic valuation of lowering nitrate standards
in drinking water related to colorectal cancer in Denmark, Science of The Total Environment,

Volume 906, 2024,167368, ISSN 0048-9697, https://doi.org/10.1016/j.scitotenv.2023.167368
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reports must not be used to accommodate anthropogenic contamination or historic
land-use impacts. There should also be a process for allowing more stringent limits if a
justification report demonstrates this is warranted.

28. However, amendments to the NEB are necessary to ensure environmental limits are set at a
level that achieves the Bill’s goals, and that they operate as clear, objective, and enforceable
standards rather than flexible or aspirational targets. Ngai Tahu seeks amendments to:

e Expressly require decision-makers to take a precautionary approach to setting limits to
ensure they are at a level that avoids irreversible harm.

e Remove considerations such as cost, efficacy, or benefits of use within the limit-setting
stage as this risks weakening limits, increasing uncertainty, and entrenching
degradation. Economic considerations are more appropriately dealt with outside the
limit-setting stage (e.g. in implementation choices), not by diluting the limits themselves.
It is critical that environmental limits are used to manage environmental matters and
not introduce further uncertainty or potential for trading-off environmental and
economic outcomes in the environmental limit setting process. The legislation already
provides for economic goals outside of the limit setting process (e.g. cl 11(a)).

Recommendations:
o Retain provisions requiring:
-A lack of scientific certainty to be no reason to delay setting limits;
- Information on how draft limits are set to be made public; and
- A justification report for setting limits less stringent than national standards.

° Amend limit setting provisions to:

- Only allow limits to be less stringent than national standards for naturally occurring
circumstances;

- Include a process for councils to set limits more stringent than national standards;
and

- Include an express requirement for decision-makers to take a precautionary approach
when setting limits.

. Remove references to "the needs or aspirations of communities for the economy,
society" and "the implications of the proposed limit for the current and future use of
natural resources and the benefits associated with that use" from environmental limit
setting (cl 56).

No exceptions to evidence-based limits

29. Limits must be hard lines. Broad exceptions, particularly cl 86 for infrastructure with “significant
public benefits”,”® risk undermining environmental outcomes. The terms “significant
infrastructure” and “significant public benefit” are undefined and could capture a broad group
of activities, including irrigation schemes, water storage, hydro projects, and wastewater

infrastructure, all of which can have substantial and irreversible effects on freshwater. If any

25 NEB cl

(o)

6.
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exceptions are to be retained, they must:

e be tightly constrained, rare, and truly exceptional, with no ability to set a precedent for
future exceptions;

e require engagement with mana whenua who hold rangatiratanga in the application
area, and give effect to any of their requirements;

e require comprehensive monitoring programmes and review conditions;

e require environmental offsetting within defined timeframes for effects that cannot be
avoided; and

e demonstrably improve environmental outcomes overall.

Recommendation:

° Remove any broad exceptions to environmental limits, including the consenting
pathway for significant infrastructure activities that breach or are likely to breach
environmental limits (cl 86).

° Include new provision for limited exceptions based on criteria set out in paragraph 29.

Caps and action plans

30.

31.

32.

33.

Ngai Tahu supports in principle the use of cap mechanisms, as well as action plans to manage
natural resources subject to environmental limits.2® Where limits are reached or exceeded, caps
are necessary to prevent further degradation.

Action plans can be useful transitional tools, but only where they are time-bound, enforceable,
and operate within a clear cap. If designed well, they could enable catchment-level solutions
developed by those most closely connected to the issue. Action plans prepared collaboratively
with communities and mana whenua can build shared ownership, improve buy-in, and deliver
practical and effective outcomes. However, over-reliance on action plans also risks delaying
urgent environmental improvement and normalising ongoing harm, particularly where
degraded freshwater systems require immediate and enforceable action rather than prolonged
planning processes.

In addition, when determining whether an environmental limit has been or is likely to be
breached and requires a cap and action plan, there ought to be an express requirement to take
into account cumulative effects and take a precautionary approach (noting the reliance on
forecasting in the definition of “sufficient evidence” in cl 66, 67). This is essential so that
preventative or corrective action can be taken by regional councils in a timely manner.

Where limits are reached or exceeded there ought to be an express ability to review and adjust
conditions of existing permits in a catchment. Breaching limits requires urgent action and
effective measures to drive behaviour change.

26 NEB cl 60, 62.
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Recommendation:

° Retain provisions for cap mechanisms and action plans.

) Amend cl 60-62 NEB to ensure action plans are time-bound, enforceable, and operate
within a clear cap.

° Amend cl 66 and 67 to provide an express requirement to take into account cumulative
effects and take a precautionary approach in determining whether an environmental
limit has been or is likely to be breached.

° Include the express ability to review and adjust conditions of existing permits in a
catchment where limits are reached or exceeded.

Adaptive triggers to review and adjust limits

34.

35.

36.

Permits

37.

Freshwater systems are dynamic, and are increasingly affected by climate change,
intensification, and emerging contaminants. Ecosystem health limits set in natural
environmental plans are generally only reviewable every 10 years, and human health limits in
national direction are not required to be reviewed on any timescale (cl 51 and 53). Scientific
tools and monitoring are advancing rapidly — faster than the ten-year planning cycle. Limits are
therefore at risk of becoming outdated before review. This was exemplified by the Southland
Water and Land Plan which spent many years in council hearings, Environment Court and the
High Court before becoming partially operative. During these prolonged processes Plan Change
Tuatahi was already being drafted to reflect more necessary updates.

Clause 97 already enables Regional Councils to digress from provisions of regional spatial plans
when developing a natural environmental plan where the council is satisfied that “the provision
is out of date as a result of new information that supersedes the information used to determine
the content of the provision in the regional spatial plan; or there has been a significant change
in circumstances or in the natural environment since that provision was decided (for example, a
major environmental or economic event)”.

Ngai Tahu seeks an adaptive management approach where clear, enforceable trigger
mechanisms require Regional Councils and the Minister to undertake timely review and
adjustment of limits when new information or changing conditions justify it (such as measurable
decline, new risk evidence, climate-related impacts, or threats to human health, ecosystem
health, or mahinga kai).

Recommendation:

° Amend cl 51 and 53 NEB to provide clear, enforceable trigger mechanisms that enable
and require Regional Councils and the Minister to undertake timely review and
adjustment of limits when new information or changing conditions justify it.

The NEB provides for a more permissive permit system, higher threshold of effects, and less
community participation. This enabling framework will only work if there is trust in the system,
a role for Ngai Tahu, and effective monitoring, reporting, and enforcement to measure the
success/failure of implementation against the Bill’s goals. With a strong focus on centralising

power and little ability for Ngai Tahu to have its say on permits, there is a risk of opening the
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floodgates to more freshwater harm.

38. Ngai Tahu supports aspects of the permitting system that include environmental safeguards, in
particular the requirement for permit authorities to:

have regard to cumulative effects (cl 156);

have regard to the effect of the proposed activity on the source of a drinking water
supply (cl 157);

review the conditions of permits (cl 186); and

issue a water shortage direction (cl 272).

39. However, Ngai Tahu seeks amendments to strengthen the permit system, including:

A requirement for engagement with Ngai Tahu for freshwater permits in the takiwa,
particularly when environmental limits are close to being breached, and to give effect to
any feedback received through that engagement. It should not be seen as a hurdle,
check-box exercise, or a potential hold-up. It is in fact something that could make the
consenting process a more streamlined and productive exercise, and ultimately a more
durable and appropriate consent for the applicant, regulatory authority and Ngai Tahu.

Applying a proper precautionary approach — proposed cl 166 NEB does not currently
work. While subsection (1) appropriately requires decision-makers to favour caution and
environmental protection where information is uncertain or inadequate, subsection (2)
significantly weakens this by directing authorities to consider staged conditions where
refusal is likely. This risks turning precaution into a “permit first, manage later”
approach, allowing activities to proceed despite unresolved uncertainty. The Courts
have made it clear that adaptive management in the form of staging should only be used
together with the precautionary principle where there is good information about the
baseline environment and clear and strong reporting mechanisms that would enable
effects to be remedied before they become irreversible.?’

Minimising the ability to offset, particularly in the freshwater context. Environmental
and cultural values are particular to water bodies and cannot be readily substituted with
positive activities (such as restoration) in other locations. Ngai Tahu opposes the over
reliance on offsetting of environmental effects in the permitting process and seeks
further constraints as set out above in respect of exceptions to environmental limits.

Recommendation:

e Retain permit provisions related to cumulative effects (cl 156); effects on the source of a
drinking water supply (cl 157); review conditions (cl 186); and water shortage directions (cl
272).

27 Sustain Our Sounds Incorporated v The New Zealand King Salmon Company Limited & Ors [2014] NZSC 40 [129]-
[130]; Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012 Trans-Tasman Resources
Ltd Marine Consent Decision (June 2014), at [798]-[900]. See generally Johan Mansson et al, ‘Understanding and
Overcoming Obstacles in Adaptive Management’ (2023) 38(1) Trends in Ecology & Evolution 55.
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o Delete cl 166(2) to enable a proper precautionary approach to permitting.

e Include new provisions to put appropriate constraints around offsetting for freshwater
based on criteria set out in paragraph 29.

e Include a requirement for engagement with Ngai Tahu for freshwater permits in the takiwa
and to give effect to any feedback received through that engagement.

Resource allocation

40.

41.

42.

43.

44,

45.

Ngai Tahu supports in principle exploring new allocation methods that more appropriately value
resources and encourage efficient and best use of freshwater. The first-in, first served approach
is archaic, inefficient, and fails to strategically consider cumulative effects, catchment wide
impacts, and adaptation to changing conditions.

Comparative consenting offers an opportunity to comprehensively assess the cumulative effects
of consents together across a freshwater catchment, and would potentially line up expiry dates
and encourage applicants to be as efficient as possible with their resource use.

Ngai Tahu is open to market mechanisms for allocating scarce resources where they support
sustainability and equity. However, a market for only a 'right to apply' risks privileging those with
the greatest financial resources, rather than those best placed to deliver responsible
environmental outcomes. Such an approach will enable those with the deepest pockets to
dominate access and influence, undermining equity, local relationships, and long-term
stewardship within catchments.

Both proposed mechanisms also fail to address the challenges of currently over-allocated or near
over-allocated catchments, and the transition to reducing the amount of resource use allocated
to within appropriate environmental limits. Part of the challenge is the lack of clear data on
actual water use vs paper consents across a catchment, and whether there is provision for some
‘haircuts’ of consents that would impact actual use. The proposed system also does nothing to
incentivise more efficient use. Transfer provisions remain administratively complex, creating
high transaction costs and limiting flexibility, even where transfers could enable more efficient
or higher-value use within environmental limits.

When it comes to allocation, particularly for freshwater in the Ngai Tahu takiwa, meaningful
reform of the consent transfer system is needed, alongside mechanisms that both require and
incentivise reduced resource use over time. For many years, Ngai Tahu has been developing and
investing in innovative approaches with leading international researchers to address these
freshwater challenges, including a smart water impact exchange system. We are working
towards the next stage of a trial and encourage the Government to support such initiatives,
which are focused on practical implementation, data-driven decision-making, and using the
latest technology.

Ngai Tahu also supports exploring tools that enable and encourage pooling allocation into
appropriately designed collective arrangements (e.g. global consents held by irrigation
companies) where this improves catchment management and cumulative effects outcomes.
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Recommendation:
e Retain the ability to ‘switch on” a new comparative consenting mechanism.

e Delete the proposed market mechanism for the ‘right to apply’ for a permit.

e Explore innovative tools to better enable transfers within environmental limits in
partnership with Ngai Tahu.

e Amend the NEB to provide a clear process for reducing the amount of resource use
allocated to within appropriate environmental limits over time (e.g. reducing amount of
allocation and/or duration of an existing permit).

e Amend NEB to better enable the pooling of allocation permits in a way that improves
catchment management and cumulative effect outcomes.

Natural resource levies

46.

47.

48.

49.

Ngai Tahu supports in principle the introduction of natural resource levies to better manage
freshwater, address overallocation, and fund restoration and system improvements.?®
Consistent with the ‘polluter pays’ principle, well-designed levies can ensure that the costs of
managing and restoring freshwater are borne by those whose activities place pressure on the
resource, rather than all ratepayers.

Levies can incentivise more high-value and efficient uses of freshwater, and encourage
innovation. They can also provide a dedicated funding stream for catchment-scale restoration,
improved monitoring and data collection, and the development and implementation of new
allocation approaches.

For too long, freshwater in New Zealand has been treated as a free and limitless resource —
something to be taken, diverted, or used as a dumping ground for pollution. This has enabled
some water users to privately gain while the real costs of contamination and ecosystem decline
are pushed onto iwi, communities, and future generations. In effect, the public is subsidising
polluters, paying through degraded rivers and lakes, lost mahinga kai, and the escalating costs
of clean-up and restoration.

For Ngai Tahu, this failure is deeply tangible. For example, the tribe is the private property owner
of some lakebeds but in many cases freshwater health has been so compromised that their
cultural, ecological, and economic value has been stripped away. Te Waihora/Lake Ellesmere is
a stark example: once a thriving mahinga kai resource, it has been heavily degraded by upstream
nutrient pollution and sedimentation over decades (see Appendix Two, case study 2). In 2017
the Ministry for the Environment and Environment Canterbury considered the costs for
addressing Te Waihora water quality issues. The report found that a one-off cost of $373 million
for wetlands restoration might resolve the Te Waihora nitrate problems, alongside mandatory
reductions in nitrogen discharges.?® Natural resource levies are one way to meet these
externality costs and unlock new funding potential.

28 NEB cl 313.
29 Memorandum on the Implications of meeting the National Policy Statement for Freshwater Management

objectives for lake environments in Te Waihora, June 2017, 18-D-02833.pdf
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50. To best realise these benefits, levies ought to be targeted at a catchment scale and have clear
links to measurable environmental outcomes. Ngai Tahu involvement in the design,
implementation, and allocation of levy revenue would ensure levies deliver equitable, effective,
and enduring benefits for freshwater and future generations.

Recommendation:
e Retain the proposed NEB natural resource levy provisions.

e Amend cl 313 to provide for mana whenua involvement in the design, implementation,
and allocation of levy revenue in their rohe.

Monitoring, enforcement, and compliance

51. Where fewer activities require consent and more reliance is placed on permitted activity rules,
the primary safeguard for environmental outcomes becomes the strength of the compliance
system. Robust monitoring, compliance, and enforcement (including meaningful penalties for
breaches) is essential to ensuring that plans, policies, and rules are delivering their intended
objectives, and to identify where settings need to be adjusted over time. Without strong
monitoring and enforcement, permissive settings risk becoming a pathway for incremental and
unmanaged harm, particularly in freshwater catchments where effects are cumulative and often
only detected after degradation has occurred. Communities, iwi, and future generations bear
the consequences of non-compliance.

52. A good example is at O Ta Wharekai (the Ashburton Lakes) where it is only thanks to long-term
monitoring that we are aware that the health of several lakes continues to decline, despite
farmers operating with Farm Environment Plans, consent conditions, and plan requirements.
Despite nutrient limits, good management practices, and voluntary tools like certified farm
plans, these tools have not been sufficient to stop water quality deterioration (see Appendix
Two, case study 3). It is only with robust environmental monitoring that we can know whether
compliance on paper is delivering environmental improvement on the ground.

53. However, the NEB requirements for regional council information gathering, monitoring, and
record keeping largely replicate the existing framework, despite heavy criticism of councils’
ineffective monitoring under the RMA.*° Monitoring is often fragmented, under-resourced, and
slow to detect decline, leaving regulators and communities responding after harm has occurred
rather than preventing it.

54. Effective monitoring requires increased funding, improved capability, access to emerging
technologies (e.g. remote sensing, real-time sensors), transparent data sharing, and stronger
integration across agencies (e.g. linking to state of environment reporting carried out by the
Ministry for the Environment under the Environment Act). This aligns with the Parliamentary
Commissioner for the Environment’s call for a federated environmental data system, which
brings together environmental monitoring data to build a better picture of the state of New

30 See for example: Environmental Law Initiative v Southland Regional Council [2025] NZHC 191.
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Zealand’s environment.?!

55. There has been insufficient ambition and investment by central and local government in modern
tools that could dramatically improve environmental governance, including emerging
monitoring technologies, integrated catchment modelling, and Al-enabled analysis. If the Bills
are to enable a more permissive planning regime, they must also drive an improvement in data
capability and regulatory resourcing, so that environmental limits are actively tracked,
compliance is meaningful, and adaptive management is based on robust evidence rather than
assumptions.

56. Ngai Tahu supports aspects of the proposed framework, including:

e a positive obligation on regional councils to enforce law proportionately, consistently,
and reasonably;*

e retention of strict liability for discharging harmful substances into water;
e the inability to insure against fines;3*

e the requirement for local authorities to ‘work with’ iwi and hapd in developing a
compliance and enforcement strategy that takes into account Treaty settlements, and
voluntary or statutory agreements with local iwi, hapt, or Maori.*

57. To further improve the NEB monitoring and enforcement provisions, Ngai Tahu urges the Crown
to increase resourcing so that compliance functions are properly funded, and to invest in building
the necessary architecture to support monitoring data being used effectively to test and drive
positive behaviour change. Failure to do this will only lead to repeating the flaws of the current
system, and an inability to properly execute and deliver desired objectives.

Recommendation:

° Retain the positive obligation on regional councils to enforce law proportionately,
consistently, and reasonably (cl 224); strict liability for discharging harmful substances
into water (cl 284); and the inability to insure against fines (cl 287).

° Increase investment and improve capacity for modern monitoring, compliance and
enforcement tools, comprehensive models, Al processing and analysis, and data
infrastructure.

Transfer of powers and other collaborative mechanisms

31 See Parliamentary Commissioner for the Environment, ‘A review of freshwater models used to support the
regulation and management of water in New Zealand’ (June 2024) a-review-of-freshwater-models-used-in-the-
management-and-regulation-of-water-final.pdf. The Commissioner calls for a federated environmental data
system.

32 NEB cl 224.

33 NEB cl 284.

34 NEB cl 287.

35 NEB ¢l 298.
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58. Increased collaboration between the Crown and Treaty partners in the design and
implementation of freshwater policy assists the Crown to deliver on its commitments under Te
Tiriti and Treaty settlements, while providing greater certainty to all system users. The operative
RMA includes several mechanisms that enable iwi to exercise greater authority in relation to
resource management. These include Mana Whakahono a Rohe, s33 Transfer of Powers, and
s36B Joint Management Agreements.

59. Unfortunately, these mechanisms have rarely been used to date by iwi authorities as there are
no incentives or compulsion for councils to consider or implement them.3® They are nonetheless
powerful tools that could be used to give effect to Treaty partnership and the guarantee of
rangatiratanga.®’

60. While the NEB retains transfer of powers from local authorities to other public bodies, it no
longer includes transfers to iwi or statutory authorities (cl 231, 232). The option to transfer
powers must be reinstated and provisions strengthened to increase their uptake by iwi. Ngai
Tahu has already demonstrated its capacity to exercise such powers with its water monitoring
programme.3®

61. Ngai Tahu also recommends reinstatement of the ability for councils to enter into Mana
Whakahono a Rohe as set out in Te Rlinanga o Ngai Tahu submission.

Recommendations:
. Reinstate transfer of powers to iwi authorities as provided for in the RMA (cl 232).
° Amend transfer of power provisions to:
- incentivise their use;
- compel councils to actively seek opportunities for their use;
- provide a fairer process for revisions or cancelations of transfers with the agreement
of both parties;
- enable transfers to hapu or rlinanga entities (not just iwi authorities); and
- direct a mandatory process of engagement following any application to councils by
iwi for transfers of power.

Water Conservation Orders

62. The Bills propose little substantive improvement to Water Conservation Orders (WCOs), despite
W(COs being intended to protect the highest-value waterbodies. In practice, they remain slow,
costly, and difficult to adapt.

36 . For example, the only example of a s33 Transfer of Powers to an iwi authority is in 2020 where Waikato
Regional Council transferred its water quality monitoring functions around Lake Taupo to Tawharetoa Maori
Trust Board.

37 New Zealand. Waitangi Tribunal, The Stage 2 Report on the National Freshwater and Geothermal Resources
Claims (Waitangi Tribunal, 2019); Waitangi Tribunal, Ko Aotearoa Ténei: A Report into Claims Concerning New
Zealand Law and Policy Affecting Mdori Culture and Identity, Te Taumata Tuatahi (WAI 262 Volume 1) (Legislation
Direct, 2011) 262.

38 See Mangai Wai M3ori: Understanding the Health of Qur Wai - Te Kura Taka Pini
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63.

64.

65.

For example, despite the Rakaia River having a Water Conservation Order since 1988, the river
continues to face significant management challenges, which indicate its health is not being
effectively protected in practice. Intensification of land and water use in the catchment,
alongside inadequate monitoring and enforcement, have been repeatedly identified as
undermining outcomes for the WCO. The native Stokell’s smelt species has recently disappeared
completely from a place it was once abundant (and even exported).®® The smelt are critical to
the river, feeding not only fish but colonies of black-billed gulls and white-fronted tern. The loss
of a species ought to raise alarm bells that the WCO is not working.

Ngai Tahu seeks an overhaul of the WCO framework to ensure WCOs are effective, responsive,
and fit for purpose in the context of degradation and climate change.

In terms of the NEB’s proposed wording, Ngai Tahu opposes changes to the purpose of WCOs,
specifically the removal of references to "spiritual, or cultural purposes" and the reference to
"“tikanga Maori". These provisions enable recognition of the full range of values that contribute
to a WCO and give effect to Te Tiriti.

Recommendation:

Overhaul and strengthen the WCO framework to provide the highest and best protection
for freshwater taonga.

Amend Sch 4, Cl 1 to reinstate references to "spiritual, or cultural purposes" (currently in s
199(2)(b)(v) of the RMA) and "tikanga Maori" (currently in s199(2)(c) of the RMA) in the
WCO provisions.

Regulatory relief

66.

67.

68.

Ngai Tahu opposes the new ‘regulatory relief’ provisions in Part 4 of schedule 3, PB. The relief
approach disincentivises both:

e sustainable land and water management by passing the cost of management and
remediation on to councils; and

e the development of planning controls for environmental management of significant
natural areas, sites of significance to Maori (which expressly include “water bodies”),
and terrestrial indigenous biodiversity (which could include wetlands).

Given the deteriorating condition of freshwater resources throughout New Zealand, especially
in Ngai Tahu takiwa, it is inappropriate and irresponsible for the Government to pass legislation
that disincentives planning controls intended to safeguard the life-supporting capacity of water,
ensure the use of water within environmental limits, and uphold Maori rights and interests in
freshwater.

There is also significant ambiguity in the scope and application of the regulatory relief regime
and the interrelationship between the NEB and PB with respect to it. In many situations, the
regulatory relief provisions invoke both the NEB and PB and key terms that may be defined in

39 The native fish that foretold a river’s collapse | The Press
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69.

70.

both or neither Act. This ambiguity extends to what can amount to a "specified topic", which is
very broadly and inconsistently defined in the NEB and PB, and what would constitute
"significant impact on the reasonable use of land". This ambiguity is likely to open the floodgates
to litigation.

In contrast, the polluter pays principle recognises that polluters should bear the costs of
preventing harm to human health and the environment, thereby incentivising minimisation of
harm.40

As well as having a chilling effect on environmental regulation by Councils, the regulatory relief
framework pushes costs of environmental protection back onto the public
(ratepayers/taxpayers), even though the cost is triggered by the landowner being prevented
from doing something that could degrade environmental values. Where environmental costs are
borne by government (or the taxpayer), individual polluters have no incentive to minimise their
impact.

Recommendation:
° Delete regulatory relief provisions in their entirety.

Definitions

71.

72.

73.

Clear definitions in the interpretation provisions are essential to reflect the environmental
realities of New Zealand. The current definitions of “river” and “bed” (in relation to rivers) in cl
3 NEB are too narrow, designed for single channel flowing rivers and not fit for purpose for the
distinct braided river systems common in the Ngai Tahu takiwa.

The definitions fail to recognise the dynamic processes that form and maintain rivers. This risks
excluding areas that remain integral to river form and function. This was demonstrated in
Canterbury Regional Council v Dewhirst [2019] NZCA 486, where irrigation infrastructure was
built on land claimed to be outside the riverbed. The Court found the area was part of an active
braid plain subject to erosion and inundation during higher flows, illustrating how constrained
definitions can enable inappropriate development and increase flood risk.

Improved definitions ought to recognise active channels, marginal areas, and braid plains to
provide greater clarity and support more resilient planning outcomes, particularly in the context
of climate change and increasing flood variability.

Recommendations:

) Amend ‘river’ definition to include braided rivers, for example:
(a) means a body of freshwater that is continuously or intermittently flowing; and
(b) includes natural movement of water and sediment, including areas where hydrological

and fluvial processes (such as erosion and deposition) occur; and

40 Morin, J., & Orsini, A. (2021). Essential concepts of global environmental governance (Second edition.).
Routledge; Gabrielov, V. (2025); OECD ‘The Polluter Pays Principle: Definition, Analysis, Implementation’ (1975)
The Polluter Pays Principle (EN).
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(c) includes a stream and modified watercourse; ...
Amend ‘bed’ definition to include braided rivers, for example:
(a) in relation to a river, means the space of land that the waters of the river cover, including
the extent of active channel(s) and marginal areas where river flows actively maintain

overall natural river form and function, etitsfulestflow-witheut-evertoppingits-banks;

and...
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APPENDIX TWO: FRESHWATER CASE STUDIES
1. Manuherekia

Rising in the hills between the St Bathans and Hawkdun Ranges, the Mahuherekia River makes its way
southwest along the northern reaches of the Maniototo Plain, before joining the Mata-Au/Clutha River
at the town of Alexandra. The upper reaches of the river form a wide and meandering braid plain,
before being severely restricted by the Falls Dam hydro station. Ngai Tahu value the river and its
catchment as a treasured source of mahinga kai, including vegetable foods such as pora (‘Maori
turnip’) and koareare (bulrush), birds such as weka, parera (grey duck), and patakitangi (paradise
duck), and of course, tuna (eels).

Upper Manuherekia. Photo credit: Stephen Jaquiery, Otago Daily Times

e Manuherekia is one of the most over-allocated rivers in the country. In theory, the regional
council’s current water plan imposes a take limit of 3,2001/s — in reality, consents on the river
allow for a take of nearly 26,000l/s — over 8 times the take limit.

e By the time it joins the Mata-Au, it is a trickle compared to its strong upper reaches. The
dangers presented by such low flows include high water temperatures, the destruction of river
and margin habitat for fish and birds, increased nutrient concentration, sediment buildup, and
high risk of toxic algal blooms.

e Ensuring appropriate environmental limits, particularly minimum flow levels, is crucial for the
health of Manuherekia and its mahinga kai. Ngai Tahu have recommended a minimum flow of
3,100l/s, measured near where Manuherekia meets the Mata-Au, to restore the healthy river
of their memory. Currently, the site sees flows of only 900l/s — less than a third of what is
necessary.

e Measurements by Land, Air, Water Aotearoa (LAWA) at sites along the river consistently show
degrading trends for contaminants such as nitrate and E. coli, issues only exacerbated by the
concentration caused by low flows. Many sites along the river already show E. coli levels
among the worst 50% of all monitored sites in New Zealand.
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2. Te Waihora

Te Waihora (Lake Ellesmere) in Canterbury is regarded as one of the most polluted lakes in New
Zealand. Described as Te Kete lka o Rakaihautd — The Fish Basket of Rakaihautl, Te Waihora is an
important Ngai Tahu taonga and mahinga kai site. Ngai Tahu legally owns the lakebed, a provision that
was part of the Ngai Tahu Settlement.*' However, poor land management practices in the catchment
and a lack of national environmental bottom lines have led to its severe degradation and undermined
Rlnanga efforts to improve this taonga.

. ) i p <l i3
Algae buildup in Te Waihora. Photo by Anne Noble.

e Te Waihora is in a hypereutrophic state (extremely rich in nutrients and minerals, leading to
excessive plant and algal growth and poor water clarity), attributed to nutrient (nitrogen and
phosphorous) runoff and agricultural land-use in the catchment. It has a Trophic Level Index score
of 7.2 (with less than 2 being ‘Very Good’ and greater than 5 being ‘Very Poor’).

e Eutrophication can cause hypoxic (low oxygen) conditions, endangering species such as
inanga/whitebait and patiki/flounder, which are sensitive to low levels of dissolved oxygen. These
population changes have flow-on effects to food web systems.

e A 2023 Land Water People report modelled an annual estuary load of total nitrogen for Te Waihora
of 2,949.3 tonnes, despite the maximum allowable load being 396.2 tonnes. The maximum
allowable load is a conversion of the NPS-FM nutrient concentration criteria into an equivalent
annual load.

e LAWA have placed Te Waihora in Attribute Band D (the lowest possible band in the NPSFM) for
total phosphorous, total nitrogen, chlorophyll a, and cyanobacteria.

41 Ngai Tahu Claims Settlement Act 1998 ss 167-182.
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3. O Ta Wharekai

O Ta Wharekai (Ashburton Lakes) are small high-country lakes located in the Ashburton Basin and are
one of the few remaining areas of native biodiversity in mid-Canterbury. The lakes include O Ta
Wharekai (M3aori Lake), Te Puna-a-Taka (Lake Clearwater), Otautari (Lake Camp) and Kirihonuhonu
(Lake Emma), Otlroto (Lake Heron), other smaller lakes, and various wetlands. As part of the Ngai
Tahu Settlement, the Crown recognised O Ta Wharekai has significant cultural, spiritual and historical
importance to Ngai Tahu in a statutory acknowledgement. It is an important seasonal mahinga kai area
and was a major travelling route between the settlements on the eastern coast of Te

Waipounamu (the South Island) and those on Te Tai Poutini (the West Coast).

O T Wharekai. Photo from Environment Canterbury

e In 2023, the Ministry for the Environment released a report which detailed how multiple
aspects of the freshwater management system have led to the continued deterioration of the
lakes. These included:

o Environment Canterbury’s setting of nitrogen loss limit too high to drive the necessary
reductions.
Flaws with tools used by farmers and stakeholders, such as Overseer.
Lack of regulation to change or audit where measures were not being met.
Insufficient national direction.

e The report noted that the direct cause of the lakes’ decline is too many nutrients entering the
lakes from the surrounding land, with over 95% of this being from leaching and run-off from
land use practices on the adjacent pastoral farms.

e The majority of O TG Wharekai lakes have a high Trophic Level Index (TLI) between 4.1-4.9,

which is eutrophic indicating some lakes are in danger of "flipping" — which means reaching a
state of degradation from which it is very difficult to improve/recover.
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APPENDIX THREE: NGAI TAHU TAKIWA MAP

Ngai Tahu Northern Boundary
E Coastal Marine Area to 12 miles
D Waters only from 12 to 200 miles

Indicative boundary only refer to
Ngai Tahu Claims Settlement Act 1998
for full description.

Te RGnangao NGAI TAHU

% Ngai Tahu Claim Area Definition tesa®e % Q)
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